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A. IDENTITY OF PETITIONER AND DECISION BELOW

Chhov Nov, petitioner here and respondent below, asks this
Court to accept review of the published Court of Appeals decision
reversing the superior court and terminating review dated August 10,
2020, pursuant to RAP 13.3(a)(2)(b) and RAP 13.4(b). A copy of the
decision is attached.

B. ISSUES PRESENTED FOR REVIEW

1. When a person is arrested, court rules require a prompt
appearance before a judge to assess release conditions, ensure
representation of counsel, and set future hearings. The Court of Appeals
held these rules do not apply to a person arrested on a warrant for
pending case, and found no error occurred when Mr. Nov was jailed for
almost three months following his arrest on a misdemeanor warrant
without anyone resetting his case. This ruling is especially onerous for
people like Mr. Nov, who are unable to post bail and do not speak
enough English to demand a court hearing. Do the court rules require a
prompt hearing for a person arrested on a warrant for a pending case to
prevent their unnecessary detention and deprivation of a speedy trial?

2. Under the court rules governing speedy trial rights, speedy

trial time starts when a person appears in court in the presence of a



judge and prosecutor, where the cause number is made part of the
record. When Mr. Nov appeared in court for a Burien municipal court
case, the prosecutor told the judge he had a warrant for this case, in
Burien district court. The court ordered him held in jail on this warrant.
The judge served both district and municipal court cases while the
prosecutor worked for Burien, which shares resources with the district
court in Burien. Given the overlap in personnel and the close working
relationship of the district and municipal courts in a single county, does
a person “appear” on a case when held on a warrant in the presence of a
judge and prosecutor within a county’s cooperating courts of limited
jurisdiction to trigger the speedy trial time limits under CrRLJ 3.3?

3. The constitutional right to a speedy trial demands the
prosecution pursue a case with diligence. In 2013, the prosecution filed
charges against Mr. Nov relating to a 2012 incident and sent one letter
to notify him of the charges that was returned as undelivered. Nothing
else happened until 2017. The Court of Appeals ruled this single
undelivered letter satisfied the prosecution’s speedy trial obligations.
Numerous other cases require more effort by the prosecution to prove

diligence. Does the Court of Appeals decision conflict with other



decisions and should this Court grant review of the diluted diligence
standard applied by the Court of Appeals?

4. Governmental inaction is presumptively prejudicial to the
constitutional speedy trial right. Here, almost five years passed before
Mr. Nov was arraigned on a gross misdemeanor charge, which has a
two year statute of limitations. Other states recognize that due to
misdemeanor’s shorter statute of limitations, the prosecution’s delay in
pursing charges weighed more heavily against the government under
the constitutional speedy trial balancing test. Should this Court consider
the constitutional speedy trial right as applied to misdemeanor
prosecutions when no case law guides the lower courts?

C. STATEMENT OF THE CASE

Chhov Nov is from Cambodia and a monolingual Khmer
speaker. 12/4/17 RP 106. He does not read or write in English, and
speaks “[j]ust a little bit of English.” Id.; 11/2/17 RP 31; CP 46.

On October 15, 2012, Mr. Nov was arrested for allegedly
driving while intoxicated in Burien. CP 125-26. The arresting officer
did not book Mr. Nov into jail and instead drove him home. CP 126.

On January 8, 2013, the prosecution filed a district court

complaint charging Mr. Nov with driving under the influence (DUI).



CP 274. The court mailed a summons to Mr. Nov to tell him there
would be a hearing on January 25, 2013, at the King County courthouse
in Burien. CP 285.

The “notice of hearing [was] returned by [the] U.S. postal
service” and marked “not deliverable as addressed, unable to forward.”
CP 301 (docket entry for January 15, 2013); CP 284.

Without receiving notice of the hearing, Mr. Nov did not appear
and the judge issued a warrant. CP 301. On May 7, 2017, Mr. Nov was
arrested on an unrelated charge and this warrant surfaced. CP 301-2;
CP 238. Mr. Nov was brought to court with a Cambodian interpreter,
arraigned, appointed counsel, and had bail set. CP 302. After
difficulties arranging electronic home monitoring and further court
intervention, Mr. Nov was released sometime before the next court
hearing. CP 243-46, 258.

At Mr. Nov’s May 2017 arraignment, the court set a hearing for
June 1, 2017. CP 2-3.1 Mr. Nov did not appear in June and the judge

issued a warrant. CP 3.

! The prosecution has not offered a transcript of the May 2017 hearing.
See RAP 9.2; Rhinevault v. Rhinevault, 91 Wn. App. 688, 694, 959 P.2d 687
(1998) (appellant’s burden to provide reviewing court with “all evidence
relevant to deciding the issues before it”).



On August 11, 2017, Mr. Nov came to the King County
courthouse in Burien for a hearing in a case pending in Burien
municipal court, which uses the same courthouse and judges as the
district court in Burien. CP 370, 410.2 The prosecution told the judge
Mr. Nov had a warrant in this case and the judge ordered him held in
custody for this warrant. 8/11/17 Supp. RP 2. As the district court judge
later explained, Burien municipal court is “a different court, but again,
part of this court.” CP 410.

The King County district court received notice Mr. Nov was in
the county’s jail due to the warrant on August 11, 2017. CP 240. The
jail listed Mr. Nov as in custody on the original warrant from 2013, not
the more recent one issued in June 2017. Id. The judge who received
this notice was unsure whether Mr. Nov was in jail. CP 372, 384.

For the next several months, Mr. Nov was held in King
County’s jail on this case but never brought to court. CP 384-85. The
prosecution brought him to court for the other Burien case, but no one

took him to court for this 2012 case. CP 371.

2 The King County website lists the judges for limited jurisdiction
courts, including Judge Eide, who issued the June 1, 2017 warrant, and Judge
Christie, who presided at the August 11, 2017, Burien hearing and who held Mr.
Nov on the warrant. https://www.kingcounty.gov/courts/district-



https://www.kingcounty.gov/courts/district-court/locations.aspx

The district court continued to receive notifications that Mr. Nov
remained in jail on this case. CP 234 (email from court manager
September 28, 2017, to notify Judge Eide Mr. Nov in jail); CP 233
(court inquiry on October 3, 2017, marked “non-urgent,” asking to
verify Mr. Nov’s status on electronic home monitoring or warrant); CP
4 (docket entry Mr. Nov booked into jail on warrant in August 2017).

On October 27, 2017, the court confirmed Mr. Nov was being
held in jail on this case. CP 4. It set a hearing for November 2, 2017,
and Mr. Nov was brought to court on that date. CP 369.

Defense counsel argued Mr. Nov was denied his right to a
speedy trial and moved to dismiss under CrRLJ 3.3 and the
constitutional speedy trial right. CP 369. The court ruled the speedy
trial time only “starts running again when all parties appear,” and this
appearance did not occur until the November hearing under CrR 3.3.
CP 371. The court acknowledged, “There is also a rule that says when
someone’s booked on a warrant, they should come [back to court] in
under 48 hours,” and this rule was not followed. Id.

The district court lamented the unusual delay. CP 372. It

complained that electronic home monitoring officials should have told

court/locations.aspx
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the court Mr. Nov was in custody and the jail inaccurately listed the
original warrant as holding Mr. Nov. CP 372. The judge apologized to
Mr. Nov and said he “should not have been in custody that long without
being seen” in court. CP 377. He acknowledged he “should have been
more diligent” when he received notice from the jail. CP 384, 410.

The court concluded that under a strict reading of CrR 3.3 “as
constructed,” Mr. Nov’s first appearance on this case following the
warrant was not until November 2, 2017, which restarted the speedy
trial clock despite his extended time in jail on a warrant for this case.
CP 412-13. It also found the delay did not violate Mr. Nov’s
constitutional speedy trial right. CP 417.

Mr. Nov appealed to the superior court. The superior court
concluded Mr. Nov was denied his right to a speedy trial under CrRLJ
3.3. It ruled the court failed to fulfill its legal duty to ensure Mr. Nov
had a speedy trial by violating its acknowledged rule and policy to
bring a person to court within 48 hours of being returned on a warrant.
CP 365-66. Because the court’s inaction triggered the delay and Mr.
Nov remained in jail for 83 days without any court hearing, superior

court ruled Mr. Nov was denied his right to a speedy trial. CP 366.



The Court of Appeals reversed the superior court. It ruled the
court did not violate CrRLJ 3.3 by failing to bring Mr. Nov to court
while in custody, because CrRLJ 3.3 does not set an explicit time limit
for an arrested person to appear in court after being taken into custody.
It also found no constitutional violation despite close to five years of
delay in pursuing this case from its inception.

The facts are further explained in Mr. Nov’s Response Brief, in
the relevant factual and argument sections, and are incorporated herein.
D. ARGUMENT

1. Court rules governing speedy trial rights do not

permit a judge to hold a person in custody then
take no action and set no further hearings on a
case for several months, contrary to the published

Court of Appeals decision

a. The court is obligated to protect an accused
person’s right to a speedy trial.

It is the responsibility of the court to ensure a speedy trial for
each person charged with a crime. State v. Kenyon, 167 Wn.2d 130,
139, 216 P.3d 1024 (2009); CrRLJ 3.3(a)(1); CrR 3.3(a)(1). Under the
court rules, “it is the trial court which bears the ultimate responsibility
to ensure a trial is held within the speedy trial period.” State v. Jenkins,

76 Wn. App. 378, 382-83, 884 P.2d 1356 (1994). The prosecution also



bears responsibility for seeing that a defendant is timely tried and must
uphold its duty in good faith and act with due diligence. State v. Ross,
98 Wn. App. 1, 4, 981 P.2d 888 (1999).

The court rules mandating a speedy trial are strictly enforced.
State v. Kenyon, 167 Wn.2d 130, 136, 216 P.3d 1024 (2009). “[U]nless
a strict rule is applied, the right to a speedy trial as well as the integrity
of the judicial process, cannot be effectively preserved.” Id., quoting
State v. Striker, 87 Wn.2d 870, 877, 557 P.2d 847 (1976).

These rules are construed strictly to protect the rights they are
intended to secure, but they are not construed literally if a
hypertechnical or literal construction does not preserve the underlying
purpose and intent of the rule. State v. Chhom, 162 Wn.2d 451, 454,
173 P.3d 234 (2007).

The speedy trial rules for courts of limited jurisdiction are
“construed in a consistent manner” as the speedy trial rules in superior
courts. State v. Kennison, 25 Wn. App. 396, 398, 607 P.2d 877
(1980); State v. George, 39 Wn. App. 145, 149, 692 P.2d 219 (1984).
Under both rules, a person who is being held in custody must be
brought to trial within 60 days, or the trial court must dismiss the

charge. CrRLJ 3.3; CrR 3.3.



The superior court found Mr. Nov was denied a speedy trial
under CrRLJ 3.3. CP 365-66. It entered factual findings in support of its
ruling that are unchallenged verities on appeal. CP 363-64; State v.
Veltri, 136 Wn. App. 818, 821, 150 P.3d 1178 (2007). The Court of
Appeals disagreed, and construed the governing court rules leaving Mr.
Nov without any recourse despite being held in jail without any
hearings for longer than the speedy trial time period.

b. Court rules require a judge to set a hearing after
taking a person into custody, but the Court of
Appeals deemed these rules inapplicable and non-
binding.

When an accused person is taken into custody, court rules
require a judge to promptly determine whether the person should be
held in custody, set release conditions, and set future hearings as a
fundamental part of the constitutional guarantees of a speedy trial, due
process, and access to counsel. Khandelwahl v. Seattle Municipal
Court, 6 Wn. App.2d 323, 431 P.3d 506 (2018).

In Khandelwahl, the Court of Appeals rejected a request from
municipal court judges to delay post-arrest hearings due to a shortage of

judges. 6 Wn. App. 2d at 329. It relied on CrRLJ 3.2.1(d)(1)’s

requirement of a preliminary hearing by the “next court day” following

10



a person’s detention and a review of probable cause “no later than 48
hours” after an arrest. The intent of this rule is to ensure arrested
persons promptly receive immediate review by a judge, including bail
and the assignment of counsel. 6 Wn. App. 2d at 334, 336. This prompt
review is essential because the defendants are deprived of their liberty
and are entitled to the presumption of release. 1d.

Similarly, CrRLJ 3.2(a) mandates a presumption of release for
any arrested person facing non-capital charges. It requires the court to
impose the least restrictive conditions that will reasonably assure the
accused’s presence for future hearings. CrRLJ 3.2(b).

When a person is returned on a warrant, the officer executing the
warrant must advise the court. CrRLJ 2.2(e). This notification triggers
the court’s obligation to assess whether the person should be released
pending trial, set conditions such as bail under CrRLJ 3.2(b), and
otherwise set future court hearings.

While CrRLJ 3.2(b) does not have an express deadline for
holding a hearing after an accused person is arrested on a warrant, it
enforces the same protections as CrRLJ 3.2.1 and is construed to
require a hearing within 48 hours. CP 371. Its presumption of release

and requirement that the court impose the least restrictive conditions

11



underscore the importance of the court promptly assessing a person’s
custodial status after an arrest. It is also construed as part of a
procedural scheme intended to ensure no unnecessary delay occurs in a
criminal case. State v. Hardesty, 149 Wn.2d 230, 236, 66 P.3d 621
(2003) (construing time for trial rules based on “justice and fairness”
for person detained in jail); CrRLJ 1.2; ARLJ 2.

CrRLJ 1.2 provides that criminal court rules “shall be construed
to secure simplicity in procedure, fairness in administration, effective
justice, and the elimination of unjustifiable expense and delay.” ARLJ 2
also says rules for courts of limited jurisdiction “shall be construed to
secure the just, speedy, and inexpensive determination of every action.”

These courts rules were written to ensure a person receives
speedy trial and “the State must exercise due diligence in bringing a
defendant to trial.” State v. George, 160 Wn.2d 727, 738, 158 P.3d
1169 (2007). The speedy trial rules require the court to focus on the
cause of the delay, not blame to defendant who is held in custody. Id.

The Court of Appeals decision misapplied these rules and held
there is no mechanism mandating the court or prosecution ensure a
timely trial after a person’s arrest on a warrant. This holding

misunderstands the intent of the court rules to strictly enforce the right

12



to a speedy trial and also explicitly obligate the courts to protect these
fundamental rights through the rules governing the courts.

This Court should grant review because the Court of Appeals
has construed the court rules to offer no protection to a person who
waits in jail for a pending case when the court and prosecution should
have known about the defendant’s jail status.

c. Alternatively, the Court of Appeals refused to treat
Mpr. Nov’s appearance in court as an
“appearance” under CrRLJ 3.3, despite being
present in court and ordered held on a warrant.

The speedy trial clock is tolled when a person does not appear
for a hearing and the court orders a warrant. CrRLJ 3.3(c)(2)(ii). It
restarts when the person next appears in court. CrRLJ 3.3(c)(2)(ii).

An “appearance” occurs when the accused person is physically
present in court, the prosecutor was “notified of the presence,” and “the

presence is contemporaneously placed on the record under the cause

number of the pending charge.” CrRLJ 3.3(a)(3)(iii).>

3 CrRLJ 3.3(a)(3)(iii) states:

“Appearance” means the defendant’s physical presence in the trial court.
Such presence constitutes appearance only if (A) the prosecutor was
notified of the presence and (B) the presence is contemporaneously
placed on the record under the cause number of the pending charge.

13



The court ordered a warrant after Mr. Nov did not come to court
for a hearing on June 1, 2017. CP 3. Mr. Nov appeared in court on
August 11, 2017. He appeared at the same Burien courthouse, but for a
different DUI case’s review hearing handled by Burien’s municipal
court. CP 364. During this court appearance, the prosecutor told the
judge Mr. Nov had this warrant and the court ruled Mr. Nov would be
held on it. 8/11/17 Supp. RP 1-2. Mr. Nov was physically present along
with a prosecutor from Burien and a judge who jointly presided in King
County district court and Burien municipal court.

The Court of Appeals refused to treat this court appearance as an
appearance recommencing the speedy trial clock under CrRLJ
3.3(a)(3)(iii) and CrRLJ 3.3(2)(ii). It ruled that CrRLJ 3.3(a)(3)(iii)
requires the presence of a prosecutor from the same office, not a city
prosecutor who shares resources with the county prosecutor and shares
judges and staff.

When the Supreme Court Task Force revised the speedy trial

rules in 2003, it added this definition of appearance in CrRLJ

14



3.3(a)(3).* Its intent was to clarify that “a defendant’s presence in court
on another charge may be counted as an appearance for purposes of the
current charge.” Id. This rule was crafted to recognize a person may
appear in court on more than one case, as Mr. Nov did.

As Chhom explains, local courts operate within King County
and often overlap in defendants, charges, and personnel involved. 162
Whn.2d at 455-56. The different limited jurisdiction courts within King
County are readily able to obtain the presence of defendants detained in
the county on other charges, and speedy trial time does not toll when
another charge is pending. Id. at 460-61.

The plain language of the rule defining appearance does not
require the contemporaneous presence of the particular prosecutor
trying the case. It only requires that “the prosecutor was notified” of the
defendant’s presence. CrRLJ 3.3(a)(3)(iii); 8/11/17 Supp. RP 2.

The prosecution should not evade speedy trial rules by drawing
lines between cooperating agencies sharing a courthouse. The intent

and purpose of the rule is that the relevant case is brought to the

* Time-for-Trial Task Force Final Report, Discussion of Consensus
Recommendations, Proposed Subsection (a)(3) (Definitions), available at:
https://www.courts.wa.gov/programs_orgs/pos_tft/index.cfm?fa=pos_tft.reportD
isplay&fileName=Consensus

15
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attention of the court and prosecution during a hearing on another case,
where the defendant is personally present, which occurred in Mr. Nov’s
case. By acknowledging the warrant and deciding to hold Mr. Nov in
custody on it, Mr. Nov appeared in court on this case. The court noted
Mr. Nov’s appearance on the docket sheet for this case. CP 3.
The Court of Appeals ruling is novel. No other court has
construed this provision of CrRLJ 3.3. The overlapping nature of
district and municipal courts operating under shared agreements within
a single county requires a different result. This Court should take
review.
2. Sending a single undelivered letter to a person who
does not understand English does not satisfy the
diligence required by the constitutional right to a
speedy trial.
a. The prosecution must pursue a speedy trial.

An accused person’s right to “a speedy trial” is guaranteed by

the Sixth Amendment and article I, section 22 of the state constitution.

State v. Iniguez, 167 Wn.2d 273, 290, 217 P.3d 768 (2009).° Article |,

® The Sixth Amendment states, “In all criminal prosecutions, the accused
shall enjoy the right to a speedy and public trial . . . .” Article I, section 22
similarly provides, “In criminal prosecutions the accused shall have the right . . .
to have a speedy public trial.”

16



section 10 further dictates that “[jJustice in all cases shall be
administered . . . without unnecessary delay.”

A violation of the right to a speedy trial rests on a multi-factor
test expressed in Barker v. Wingo, 407 U.S. 514, 515 n.2, 92 S. Ct.
2182, 33 L. Ed. 2d 101 (1972). Barker requires the court to examine:
(1) the length of the delay; (2) the reason for the delay; (3) the
defendant’s assertion of his speedy trial right; and (4) the prejudice
caused the accused by waiting for trial for a long time. Id.

The length of delay is presumptively prejudicial when it extends
beyond one year after charges are filed. Doggett v. United States, 505
U.S. 647,652 n.1, 112 S. Ct. 2686, 120 L. Ed. 2d 520 (1992). Actual
prejudice is not required to violate speedy trial when it is presumed.

The Court of Appeals and the prosecution agreed the nearly five
year delay in Mr. Nov’s case was unusually long. Slip op. at 15. But it
accorded this presumption of prejudice little weight.

b. The presumption of prejudice for a misdemeanor prosecution

Is even greater when the delay exceeds the statute of
limitations.

Under RCW 9A.04.080(1)(j), no gross misdemeanor may be

prosecuted more than two years after its commission. “Statutes of

limitation reflect a legislative construction of the speedy trial

17



guarantee.” Serna v. Superior Court, 707 P.3d 793, 801 (Cal. 1985).
Due to the “congruent objectives of the speedy trial guarantee and the
legislatively adopted” limitations period, if the prosecution decides to
file misdemeanor charges but takes little action during the limitations
period, this neglect is presumed to violate the right to a speedy trial. Id.

Other state courts have similarly considered the misdemeanor
status of the case and the statute of limitations period when weighing
the prejudicial effect of delay or inaction by the prosecution. See
Steeley v. City of Gadsden, 533 So. 2d 671, 680 (Ala. App. 1988), rev.
denied (1988) (agreeing with Serna and holding delay in pursuing filed
charges longer than statute of limitations is presumptively prejudicial);
State v. Sears, 849 N.E.2d 1060, 1062 (Ohio App. 2005) (weighing
statute of limitations period to find prejudicial effect of delay in
misdemeanor case); State v. Blevins, 330 P.3d 650, 657-58 (Or. App.
2014) (considering statute of limitations and misdemeanor status of
case in determining justifiable delay).

The delay in pursuing misdemeanor charges that spans several
years after an initial filing and longer than the limitations period should

weigh heavily against the prosecution.

18



c. The prosecution does not make reasonable efforts to notify a
person of the charge by one undelivered letter.

Diligence in pursuing charges includes using available
information such as visiting a person’s address or making a telephone
call. In State v. Bazan, 79 Wn. App. 723, 731-32, 904 P.2d 1167
(1995), the prosecution knew the summonses they sent were unclaimed
but “made no other efforts to contact Bazan” such as trying personal
service, calling a telephone number, or seeking help from the
investigating officer. The Bazan Court ruled the prosecution had not
acted with the required diligence.

In State v. Williams, 74 Wn. App. 600, 604, 875 P.2d 1222
(1994), the court ruled a defendant’s failure to respond to an unclaimed
but “properly sent” summons does not satisfy the State’s obligations. In
State v. Swenson, 150 Wn.2d 181, 191, 75 P.3d 513 (2003), this Court
ruled the prosecution “must take reasonable steps to follow up” on
information it has about the defendant’s location “or show that doing so
would be unreasonably burdensome.” In civil small claims cases,
service by mail on a person requires the plaintiff to use “registered or
certified mail [and] a return receipt with the signature of the party being

served is filed with the court.” RCW 12.40.040.

19



Despite this case law, the Court of Appeals ruled sending one
undelivered letter satisfies the diligence required to pursue criminal
charges, even when the arresting officer had driven Mr. Nov home and
could have returned to knock on a door or leave a summons in person.

In addition, Mr. Nov has limited English language skills. Yet the
Court of Appeals refused to factor this limitation into its speedy trial
analysis. Instead, it blamed him for not actively pursuing a trial.

The Court of Appeals opinion improperly excuses the
prosecution from notifying an accused person with little English
language skills of charges in a meaningful manner and holds that jailing
a person without resetting the case is allowed by the speedy trial rules.

E. CONCLUSION

Petitioner Chhov Nov respectfully requests that review be
granted pursuant to RAP 13.4(b).
DATED this 9" day of September 2020.

Respectfully submitted,

e Glts

NANCY P. COLLINS (WSBA 28806)
Washington Appellate Project (91052)
Attorneys for Petitioner
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DwWYER, J. — Chhov Nov was charged with driving under the influence of
intoxicants (DUI). After significant delay, he was brought to trial and convicted in
district court. He appealed to the superior court, which reversed the conviction
and ordered that the case be dismissed. In ordering dismissal, the superior court
ruled that the State had violated CrRLJ 3.3 and, thus, denied Nov his right to a
timely trial. We granted the State’s motion for discretionary review.

On review, the State avers that no CrRLJ 3.3 violation occurred because
the circumstances surrounding the timing of Nov’s trial neither violated any
provision of CrRLJ 3.3 nor constituted a violation of Nov’s constitutional right to a
speedy trial. Because the superior court erroneously relied on a local custom
outside the provisions of CrRLJ 3.3 in its analysis of whether the rule was
violated, and because nothing in the record evidences a violation of Nov’s
constitutional right to a speedy trial, we reverse the superior court’s order and

reinstate Nov’s district court conviction.
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The underlying facts are not in dispute. On October 15, 2012, Chhov Nov
was driving his vehicle when he rear-ended another vehicle that was stopped at
a red light. A King County Sheriff's deputy responded to the scene and noticed
that Nov displayed signs of intoxication. Subsequently, the deputy arrested Nov
on suspicion of DUI. The deputy transported Nov to the police precinct and
administered a breath test, the results of which showed Nov’s breath alcohol
content to be above the legal limit. Afterward, rather than booking Nov into jail,
the deputy drove Nov to the address listed on his driver’s license. The address
was confirmed as Nov’s residence when Nov stated, “Oh, this is my house,” and
thanked the deputy.

On January 8, 2013, Nov was charged with DUI. His arraignment was set
for January 25. The notice of arraignment was sent to the same home address
as that which appeared on Nov’s driver’s license and which he had confirmed to
be his residence address. However, the notice was returned as undeliverable.
Nov failed to appear at his arraignment. Prior to requesting a bench warrant, the
prosecutor conducted a database search for an updated address pursuant to

CrRLJ 2.2(a)(3)(i).* However, the address on the notice of arraignment remained

1 CrRLJ 2.2(a)(3)(i) reads:

Search for Address. The court shall not issue a warrant unless it determines that
the complainant has attempted to ascertain the defendant’s current address by
searching the following: (A) the District Court Information system database
(DISCIS), (B) the driver’s license and identicard database maintained by the
Department of Licenses; and (C) the database maintained by the Department of
Corrections listing persons incarcerated and under supervision. The court in its
discretion may require that other databases be searched.
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the most recent address listed in the databases. Accordingly, the district court
issued a $15,000 bench warrant for Nov’s arrest.

More than four years later, on May 7, 2017, Nov was arrested for another
DUI and was served with the 2013 warrant. The following day, at the King
County District Court in Burien, Nov was arraigned on both the 2013 charge and
on the new DUI charge. Bail on the 2013 DUI charge was maintained at
$15,000.

Later, at Nov’s first in-custody pretrial hearing, the district court granted
Nov’s request for release on electronic home monitoring, and gave Nov oral and
written notice that he was to appear on June 1 for an out-of-custody pretrial
hearing. Nov failed to appear on June 1. The district court issued a $10,000
bench warrant on the 2013 charge (2017 warrant).

On August 11, Nov, out of custody, appeared at the King County District
Court in Burien for a review hearing in a case initiated by the city of Burien.?
Because the case on the calendar was brought by the city of Burien and not the
State of Washington, a Burien city attorney was present. The county prosecutor
was not. The judge noted Nov’s outstanding warrants (the 2017 warrant and a
second bench warrant issued in a separate pending charge) and ordered that he

be taken into custody.

2 The city of Burien has an interlocal agreement with the King County District Court
pursuant to which the court hears cases prosecuted by the city. Interlocal Agreement for
Provision of District Court Services Between King County and the City of Burien § 2.2.5 (Aug. 22,
2006).
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When Nov was booked into the King County Correctional Facility, an
irregular entry was made on the jail booking sheet, resulting in the district court
being unaware of Nov’s detention. Although the 2017 warrant was documented
as returned on August 17, the district court remained uninformed of Nov’s in-
custody status until October 27, when a record search was conducted. The
district court promptly set a hearing date for November 2, 83 days after Nov’s
August 11 detention.

At the November 2 hearing, Nov moved to dismiss the case due to an
alleged violation of CrRLJ 3.3, the rule governing timing for an accused’s trial.
The district court set a hearing on November 9 to address Nov’s motion. It also
set a trial date of November 13.

At the motion hearing, the district court found that under a plain language
reading of CrRLJ 3.3, NovV’s first appearance in court for the purposes of the rule
was on November 2. With a trial date of November 13, Nov would be brought to
trial within the requisite 60 day period for in-custody defendants set forth in
CrRLJ 3.3. Thus, the district court reasoned that the rule had not been violated.
Additionally, the district court did not find any violation of Nov’s constitutional right
to a speedy trial.

On November 9, the district court granted Nov’s request for a trial
continuance and reset trial for December 4. Prior to trial commencing, the district
court granted Nov’s motion to suppress evidence of the October 2012 breath test

result. Despite this successful motion, Nov’s subsequent December 5 bench
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trial, held on stipulated evidence, resulted in his conviction for driving under the
influence of intoxicants.® Subsequently, Nov appealed to the superior court.

The superior court reversed Nov’s conviction on the basis of a purported
district court custom, pursuant to which Nov should have been brought before the
court within 48 hours of his incarceration on the warrant or, alternatively, within
48 hours of the documented warrant return on August 17. On this basis, the
superior court found that a violation of CrRLJ 3.3 had occurred. The superior
court did not rule as to whether Nov’s constitutional right to a speedy trial had
been violated.

The State moved for discretionary review in this court. We granted the
motion.

I

The State contends that dismissal for a violation of CrRLJ 3.3 was
improper because: (1) the superior court erroneously included factors outside the
scope of CrRLJ 3.3 in its analysis of whether the rule had been violated, (2)
based on a commencement date of November 2, a trial date of November 13
falls within the 60 day period set forth in CrRLJ 3.3, and (3) Nov’s constitutional
right to a speedy trial was not violated. The State’s contentions have merit.

A
The State first avers that the superior court erroneously relied on the

proposition that, pursuant to a local custom, a defendant should be brought

3 On December 4, the trial court entertained pretrial motions. The bench trial on stipulated
evidence took place on December 5, after the trial court had ruled on the various motions.
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before the trial court within 48 hours of detention on a warrant, in determining
whether a violation of CrRLJ 3.3 occurred. This is so, the State asserts, because
CrRLJ 3.3(a)(4) expressly prohibits dismissal for delays arising from
circumstances that are not explicitly addressed in CrRLJ 4.1% or CrRLJ 3.3. We
agree. Because the proposition on which the superior court relied is not a factor
in any of the enumerated circumstances set forth in CrRLJ 3.3, relying on that
proposition to dismiss Nov’s case for a violation of CrRLJ 3.3 was improper.
When the superior court acts in an appellate capacity, we review its

decision with reference to the standards set forth in RALJ 9.1.> State v. Thomas,

146 Wn. App. 568, 571, 191 P.3d 913 (2008). The application of a court rule to a
particular set of facts is a question of law and is therefore reviewed de novo.
Thomas, 146 Wn. App. at 571. Court rules are interpreted similarly to statutes

drafted by the legislature. State v. George, 160 Wn.2d 727, 735, 158 P.3d 1169

(2007). As such, we look “to the plain language of the rule and construe the rule

in accord with the drafting body’s intent.” Thomas, 146 Wn. App. at 572.

4 Neither party contends that CrRLJ 4.1, which dictates the time within which an accused
must be arraigned, applies to the issues raised herein. Thus, we will not discuss it further.
5 RALJ 9.1 reads, in pertinent part:
(a) Errors of Law. The superior court shall review the decision of the
court of limited jurisdiction to determine whether that court has committed any
errors of law.
(b) Factual Determinations. The superior court shall accept those
factual determinations supported by substantial evidence in the record (1) which
were expressly made by the court of limited jurisdiction, or (2) that may
reasonably be inferred from the judgment of the court of limited jurisdiction.

(e) Disposition on Appeal Generally. The superior court may reverse,
affirm, or modify the decision of the court of limited jurisdiction or remand the
case back to that court for further proceedings.

(h) Discretionary Review. The decision of the superior court on appeal
is subject to discretionary review pursuant to RAP 2.3(d).
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In courts of limited jurisdiction, the time within which a criminal case must
be brought to trial is calculated pursuant to CrRLJ 3.3. CrRLJ 3.3 generally
requires that a defendant be brought to trial within 60 days of arraignment if the
defendant is in custody on the pending charge, and within 90 days if the
defendant is out of custody. CrRLJ 3.3(b). The initial commencement date® from
which the time for trial is measured can be reset if any of eight specified events
set forth in the rule occur.” CrRLJ 3.3(c)(2). If, “taking into account any
applicable resets or exclusions,” the State fails to bring a defendant to trial within
the requisite time specified in the rule “the charge must be dismissed with
prejudice.” George, 160 Wn.2d at 733-34; CrRLJ 3.3(h). However, if a trial is
delayed by a circumstance that is not a factor provided for in the rule, the charge
may not be dismissed unless the court finds that the defendant’s constitutional
right to a speedy trial was violated. CrRLJ 3.3(a)(4). As CrRLJ 3.3(h) specifies:
“No case shall be dismissed for time-to-trial reasons except as expressly
required by this rule, a statute, or the state or federal constitution.” CrRLJ 3.3(h).

The superior court did not adhere to the letter of CrRLJ 3.3(h). Instead, its
CrRLJ 3.3 analysis relied on a purported local custom, one not set forth in any
court rule or statute, pursuant to which a defendant should be brought before the
trial court within 48 hours of his or her incarceration on a bench warrant. Upon

reviewing Nov’s appeal from the district court’s judgment, the superior court

6 CrRLJ 3.3(c)(1) defines the initial commencement date as “the date of arraignment as
determined under CrRLJ 4.1.”

7 These eight events are: (1) waiver, (2) failure to appear, (3) new trial, (4) appellate
review or stay, (5) collateral proceeding, (6) change of venue, (7) disqualification of counsel, and
(8) deferred prosecution.
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reasoned that a local practice in the district court required that Nov should have
been brought before that court within 48 hours of the warrant’s return on August
11 or, alternatively, within 48 hours of the time at which the warrant’s return was
documented on August 17. The superior court applied this purported standard to
find that the district court failed to meet its obligations under CrRLJ 3.3(a)(1),
because it failed to bring Nov before a court within the customary 48 hour period.
However, such an analysis of CrRLJ 3.3 is not an appropriate application of the
rule.

CrRLJ 3.3(a)(4) explicitly prohibits the inclusion of any external
circumstances not enumerated within CrRLJ 3.3 or CrRLJ 4.1 in an analysis of
whether a charge should be dismissed. See also CrRLJ 3.3(h). The rule is
Clear.

Construction. The allowable time for trial shall be computed in

accordance with this rule. If a trial is timely under the language of

this rule but was delayed by circumstances not addressed in this

rule or CrRLJ 4.1, the pending charge shall not be dismissed

unless the defendant’s constitutional right to a speedy trial was

violated.

CrRLJ 3.3(a)(4).

In 2003, the Supreme Court amended CrRLJ 3.3 based on the
recommendations of the Time-for-Trial Task Force Final Report, which
specifically addressed prior, broader judicial interpretations of the previous
versions of CrRLJ 3.3 and its superior court counterpart CrR 3.3.

Task force members are concerned that appellate court

interpretation of the time-for-trial rules has at times expanded the

rules by reading in new provisions. The task force believes that the

rule, with the proposed revisions, covers the necessary range of
time-for-trial issues, so that additional provisions do not need to be
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read in. Criminal cases should be dismissed under the time-for-trial

rules only if one of the rules’ express provisions have been violated;

other time-for-trial issues should be analyzed under the speedy trial

provisions of the state and federal constitutions.

WASH. COURTS TIME-FOR-TRIAL TASK FORCE, FINAL REPORT 8§ I1(B) (Oct.
2002) (proposed subsection (a)(4) (Construction of Rule)) (on file with Admin.
Office of Courts),

http://www.courts.wa.gov/programs orgs/pos tft/index.cim?fa=pos tft.reportDisp

lay&fileName=Index (last visited Aug. 4, 2020). CrRLJ 3.3(a)(4) was a product of

this amendment process.

A plain language reading of CrRLJ 3.3 indicates that dismissal under
CrRLJ 3.3 is only appropriate when a defendant’s trial was delayed due to any of
the circumstances enumerated in the rule. CrRLJ 3.3(a)(4); CrRLJ 3.3(h). This
interpretation is supported by the stated intent of the Time-for-Trial Task Force to
limit expansive judicial interpretation of the rule. The superior court’s reliance on
an unsubstantiated district court custom in its application of CrRLJ 3.3 to Nov’s
case was improper.

B

The State next contends that the district court correctly calculated the time
for trial based on Nov’'s November 2 court appearance. A plain language reading
of CrRLJ 3.3 supports this view. The new commencement date from which the
time for Nov’s trial should have been calculated was indeed November 2.

CrRLJ 3.3(c)(2)(ii) sets forth the means by which the time for trial is
computed when a defendant fails to appear at any court proceeding at which the

defendant’s presence is mandatory. When a defendant fails to appear at such a


http://www.courts.wa.gov/programs_orgs/pos_tft/index.cfm?fa=pos_tft.reportDisplay&fileName=Index
http://www.courts.wa.gov/programs_orgs/pos_tft/index.cfm?fa=pos_tft.reportDisplay&fileName=Index
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mandated court proceeding, “the elapsed time shall be reset to zero,” and “[t]he
new commencement date shall be the date of the defendant’s next appearance.”
CrRLJ 3.3(c)(2), (c)(2)(i)). CrRLJ 3.3(a)(3)(ii)) defines that which constitutes an
“appearance”:

“‘Appearance” means the defendant’s physical presence in the trial

court. Such presence constitutes appearance only if (A) the

prosecutor was notified of the presence and (B) the presence is

contemporaneously placed on the record under the cause number

of the pending charge.

The district court found that Nov’s “next” appearance for the purposes of
CrRLJ 3.3, after his failure to appear on June 1, occurred on November 2. The
superior court did not address this issue in its analysis.

Throughout the pretrial process, Nov failed to appear at several court
mandated proceedings. Each absence necessarily reset the initial
commencement date from which the time for trial was measured.

CrRLJ 3.3(c)(2)(ii).

On November 2, Nov appeared before the district court with a King County
prosecuting attorney present. The hearing on that date was entered on the
court’s record under the cause number of the 2013 DUI charge. These facts are
sufficient to satisfy the requirements for an “appearance” set forth in
CrRLJ 3.3(a)(3)(iii)). Thus, for purposes of the rule, Nov’s “next” appearance
occurred on November 2 and, consistent with the district court’s analysis, the
time for trial was properly measured from this date.

Nov contends to the contrary, arguing that his August 11 appearance on

an unrelated charge was the proper commencement date from which the time for

10



No. 79466-3-1/11

trial should have been calculated on this charge. On August 11, Nov appeared
at the district court for a review hearing on an unrelated charge brought by the
city of Burien. This was a date on which the district court was hearing cases
brought by the city. Interlocal Agreement § 2.2.6. Given that the calendared
case was brought by the city and not the State, a Burien city attorney was
present. However, at all times, the prosecuting authority for Nov’'s 2013 DUI
case was the King County Prosecuting Attorney’s Office, not the Burien City
Attorney’s Office.

An interlocal agreement between the city of Burien and the King County
District Court provides for the city to employ the district court’s administrative
services, facilities, and judges, resulting in the district court hearing and
adjudicating cases brought by the city. Interlocal Agreement § 2.1. However, the
two entities do not share prosecutors. Interlocal Agreement § 2.2.6.1. The
Burien city attorney retains the authority to prosecute city cases heard in the
district court on the city’s calendar. Interlocal Agreement § 2.2.6.1. As such, the
August 11 presence of a Burien city attorney did not satisfy the requirements of
CrRLJ 3.3(a)(3)(ii)). This is so because the city attorney did not have the
authority to prosecute the 2013 charge or resolve any warrants issued by the
court on that charge. A charge filed by the county prosecutor in the name of the

State can only be prosecuted by a county prosecuting attorney or an appointed

11
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deputy prosecuting attorney. RCW 36.27.0208, RCW 36.27.040.° Likewise, a
charge filed by the city of Burien can only be prosecuted by a Burien city
attorney. Interlocal Agreement § 2.2.6.1.

Additionally, documentation of the August 11 hearing was omitted from the
case file for the 2013 charge. Rather, only an August 17 entry, indicating that the
warrant was returned, served to notify the State of the August 11 hearing. Mere
indication that a warrant was returned is not sufficient to satisfy the second
requirement of CrRLJ 3.3(a)(3)(iii).

Thus, the August 11 hearing did not constitute an “appearance” for the
purposes of CrRLJ 3.3. No King County prosecuting attorney was notified of
Nov’s appearance and Nov’s presence at the August 11 hearing was not
contemporaneously placed on the record under the cause number of the 2013
DUI charge.

The district court correctly determined that November 2, and not August
11 or August 17, was the new commencement date for time-for-trial calculations
under CrRLJ 3.3. The trial date of November 13 fell well within 60 days of
November 2, satisfying the requirement set forth in the time for trial rule. See
CrRLJ 3.3(b)(1). Hence, the district court correctly determined that CrRLJ 3.3

was not violated. Denial of the motion to dismiss was the proper ruling.

8 RCW 36.27.020 states, in pertinent part: “The prosecuting attorney shall: . . . (4)
Prosecute all criminal and civil actions in which the state or the county may be a party.”

9 RCW 36.27.040 states: “The prosecuting attorney may appoint one or more deputies
who shall have the same power in all respects as their principal. . . . Each deputy thus appointed
shall have the same qualifications required of the prosecuting attorney.”

12
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C
Finally, we must address whether Nov’s constitutional right to a speedy
trial was violated. The State avers that no such violation occurred,
notwithstanding the lapse of 4 years, 10 months, and 27 days from the date the
2013 DUI charge was filed until the date Nov was brought to trial on that charge.

We agree. Applying the four-factor test set forth in Barker v. Wingo, 407 U.S.

514,530, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972), to determine whether a
violation of a defendant’s constitutional speedy trial right has occurred, it is
apparent that Nov’s constitutional right to a speedy trial was not violated.

We review constitutional claims de novo. State v. Iniguez, 167 Wn.2d

273, 280, 217 P.3d 768 (2009). Both article 1, section 22 of the Washington
Constitution'® and the Sixth Amendment!! to the United States Constitution
provide for speedy trials in criminal prosecutions. Owing to the congruence of
the state and federal constitutional provisions, an analysis of a speedy trial claim
under article 1, section 22 is substantively the same as an analysis of a speedy

trial claim under the Sixth Amendment. State v. Ollivier, 178 Wn.2d 813, 826,

312 P.3d 1 (2013). Accordingly, we employ the United States Supreme Court’s
Barker balancing test to determine whether a violation of the right to a speedy

trial has occurred. Ollivier, 178 Wn.2d at 826.

10 Article 1, section 22 of the Washington Constitution reads, in pertinent part: “In criminal
prosecutions the accused shall have the right . . . to have a speedy public trial by an impartial jury
of the county in which the offense is charged to have been committed.” CONST. art. |, § 22.

11 The Sixth Amendment of the United States Constitution reads, in pertinent part: “In all
criminal prosecutions, the accused shall enjoy the right to a speedy and public trial.” U.S. CONST.
amend. VI.

13
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The Barker analysis is “fact-specific and ‘necessarily dependent upon the
peculiar circumstances of the case.” Ollivier, 178 Wn.2d at 827 (internal

guotation marks omitted) (quoting Iniquez, 167 Wn.2d at 288, 292). The four,

e

nonexclusive factors to be considered are the “[llength of delay, the reason for

the delay, the defendant’s assertion of his right, and prejudice to the defendant.”
Ollivier, 178 Wn.2d at 827 (alteration in original) (quoting Barker, 407 U.S. at
530). However, a defendant must first demonstrate that the delay crosses the

threshold “dividing ordinary from “presumptively prejudiciall,]” delay” before the
alleged violation warrants a Barker analysis. Ollivier, 178 Wn.2d at 827 (internal

guotation marks omitted) (quoting Doggett v. United States, 505 U.S. 647, 651-

52,112 S. Ct. 2686, 120 L. Ed. 2d 520 (1992)).
For the purposes of a speedy trial analysis, the length of delay is properly
calculated from the date that charges are filed against the defendant.

State v. Ross, 8 Wn. App. 2d 928, 942, 441 P.3d 1254, review denied, 194

Wn.2d 1008 (2019). Here, the State concedes that the delay of over four years
is presumptively prejudicial.*> However, the State avers that the presumption of
prejudice is rebutted.

The first Barker factor, the length of the delay, necessarily entails a

reexamination, given its nature as a threshold question preceding a Barker
analysis. Ollivier, 178 Wn.2d at 827-28. The State concedes that the delay was
over four years from the date charges were filed and, thus, that this factor weighs

in Nov’s favor. The State’s concession is contrary to the findings of the district

12 “Courts generally have presumed prejudice in cases where the delay has lasted at
least five years.” Ross, 8 Wn. App. 2d at 956. The delay herein is somewhat shorter than that.

14
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court, which used Nov’s June 1 arraignment as the starting point from which to
compute the length of delay. We accept the State’s concession.

To be sure, without more, a delay of greater than four years is an
unusually long time for a DUI charge to be brought to trial. Nov was arrested on
a seemingly straightforward DUI charge in October 2012, charged in January
2013, and eventually brought to trial in December 2017. In contrast, the average
DUI defendant is brought to trial in the King County District Court within 184

days. Accordingly, this factor weighs against the State.

The second Barker factor is the reason for the delay. Barker, 407 U.S. at
530. “[P]retrial delay is often both inevitable and wholly justifiable.” Ollivier, 178
Wn.2d at 831 (quoting Doggett, 505 U.S. at 656). As such, an analysis of the
second Barker factor requires “careful assessment of the reasons for the delay”
in order “to sort the legitimate or neutral reasons for delay from improper
reasons.” Ollivier, 178 Wn.2d at 831. This “factor focuses on ‘whether the
government or the criminal defendant is more to blame’ for the delay.” Ross, 8
Wn. App. 2d at 944 (quoting Doggett, 505 U.S. at 651). Each party’s role in, and
level of responsibility for, the delay is assessed. Ollivier, 178 Wn.2d at 831.
Different weights are, then, ascribed to each particular reason. Ollivier, 178
Wn.2d at 831. Determination of the weight is “primarily related to
blameworthiness and the impact of the delay on [the] defendant’s right to a fair
trial.” Ollivier, 178 Wn.2d at 831. Notably, the State has some obligation to

pursue and bring to trial a defendant. Doggett, 505 U.S. at 656. However, the

15
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focal question is whether the State’s actions were diligent. United States v.

Aquirre, 994 F.2d 1454, 1457 (9th Cir.1993).

The first, and longest, portion of the delay in this case occurred when Nov
failed to appear at his arraignment in January 2013, resulting in his not being
served with the 2013 warrant until May 2017. On October 15, 2012, a sheriff’s
deputy arrested Nov for a suspected DUI and took him to the police precinct in
order to conduct a breath test. Afterward, rather than book Nov into jail, the
deputy drove Nov to the address listed on Nov’s driver’s license. Nov confirmed
that this was his home address when he stated, “Oh, this is my house,” and
thanked the deputy for the ride home. Later, the State mailed a notice of
arraignment to the address that Nov had confirmed was his residence. However,
the notice was returned as undeliverable and Nov failed to appear at his
scheduled arraignment.

Subsequently, the State ran a database search with the Department of
Corrections, the District and Municipal Court Information System, and the
Department of Licensing searching for an updated address. The address on the
notice of arraignment was the most recent address listed in the databases. By
summoning Nov via the mail and by conducting these database searches, the
deputy prosecutor followed the procedure set forth in CrRLJ 2.2(d)(2)*® and

CrRLJ 2.2(a)(3)(i).1* Only after these searches were conducted did the

13 CrRLJ 2.2(d)(2) reads:

Delivery of Summons. The summons may be served any place within the state. It
may be served by a peace officer, who shall deliver a copy of the same to the
defendant personally, or it may be delivered by the court mailing the same,
postage prepaid, to the defendant at his or her last known address.

14 See supra note 1

16
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prosecutor request the issuance of a bench warrant. Accordingly, the State’s
attempts to locate and prosecute Nov were diligent and properly made. The
attempts were apparently hindered either by the defendant’s refusal to receive
the mail at his home address or, if he had moved, to update his address with the
Department of Licensing, as is required by RCW 46.20.205.%°

In a statement of additional authorities, Nov relies on United States v.

Mendoza, 530 F.3d 758 (9th Cir. 2008), to assert that the State’s efforts were not
diligent. In Mendoza, the defendant provided his wife’s and relatives’ contact
information to federal agents as a means by which the agents could notify him of
his indictment. Mendoza, 530 F.3d at 763. On two separate occasions prior to
the defendant’s indictment, federal agents had left messages with the
defendant’s relatives and the defendant had promptly returned the calls.
Mendoza, 530 F.3d at 763. Thus, the Ninth Circuit reasoned that “[b]Jased on
[the State’s] previous success in contacting Mendoza, the government was
negligent when it failed to attempt to inform Mendoza of the indictment by calling
either the wife or the relative’s telephone number.” Mendoza, 530 F.3d at 763.
Here, however, the State was at no such advantage. The only contact
information that the State possessed was an address confirmed by Nov to be his
residence. Later, the address was confirmed as Nov’'s most recent address

when the State conducted the database searches pursuant to CrRLJ 2.2(a)(3)(i).

15 RCW 46.20.205 reads:

Whenever any person, after applying for or receiving a driver’s license or
identicard, moves from the address named in the application or in the license or
identicard issued to him or her, or changes his or her name of record, the person
shall, within ten days thereafter, notify the department of the name or address
change as provided in RCW 46.08.195.

17
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Given the State’s diligent efforts to contact Nov via the only contact information
available to it, it cannot be said that the portion of the delay generated by Nov's
failure to appear at his arraignment weighs against the State.

However, the court and the State do share responsibility for that portion of
the delay during which Nov was held in custody from August 11 to October 27.16
An irregularity on Nov’s booking sheet resulted in the State’s unawareness of
Nov’s in-custody status. As a result, a hearing was not set until November 2, 83
days after Nov’s detention on the warrant. No evidence in the record indicates
that this delay resulted from intentional interference by the State. However, error
attributable to negligence on behalf of the State is still a consideration in our
Barker analysis—albeit, weighed less heavily than would be intentional conduct.
Barker, 407 U.S. at 531.

In sum, from January 8, 2013, the date on which the charge was filed, to
December 5, 2017, the date Nov was brought to trial, over 4 years and 6 months
of delay resulted from Nov’s unexcused absences.!’ During this time, the State
following appropriate protocol under CrRLJ 2.2 and was diligent in its efforts to
locate and prosecute Nov. The State remains partially responsible for 83 days of
the delay caused by the paperwork irregularity after he was incarcerated on the
bench warrant. Although “responsibility for such [negligence] must rest with the

government rather than with the defendant[,]” the fact remains that the vast

16 Conversely, Nov is entirely responsible for the delay between November 9, 2017 and
December 5, 2017. It was Nov who moved to continue the trial date from November 13 to
December. That the trial court granted his request does not relieve him of responsibility for this
portion of the delay.

17 In addition to the absence from January 25, 2013 through May 7, 2017, Nov’s
whereabouts were also unaccounted for from June 1, 2017 to August 11, 2017, after he was
released on electronic home monitoring and failed to appear at the June 1 hearing.
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majority of the delay was a result of Nov’s unexcused absences. Barker, 407
U.S. at 531. That the State bore some responsibility for the 83 days of delay
while Nov was in custody does not outweigh Nov’s significantly more extensive
absences. An additional 26 days of delay was solely caused by Nov’s request
for a continuance of the trial date. Accordingly, the second Barker factor weighs
in favor of the State.

The third Barker factor, the defendant’s assertion of his right, “is entitled to

strong evidentiary weight in determining whether the defendant is being deprived
of the right.” Barker, 407 U.S. at 531-32. The primary focus of this factor is to
determine “whether and to what extent a defendant demands a speedy trial.”
Iniguez, 167 Wn.2d at 294. We consider “the frequency and force of a
defendant’s objections” and “the reasons why the defendant demands or does
not demand a speedy trial.” Iniguez, 167 Wn.2d at 295.

Indeed, “failure to assert the right will make it difficult for a defendant to
prove that he was denied a speedy trial.”” Ross, 8 Wn. App. 2d at 952 (quoting
Barker, 407 U.S. at 532). “[A]lthough a defendant has no obligation to bring

himself to trial, he does bear some responsibility in asserting his right.” Ross, 8

Wn. App. 2d at 952 (quoting State v. Sterling, 23 Wn. App. 171, 177, 596 P.2d

1082 (1979)). Critically, an assertion of the constitutional right to a speedy trial is
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different from an assertion of the right to a remedy for a violation of that right.'8
Here, the district court found the third Barker factor to be “a wash.” We disagree.
During the November 2 hearing, Nov moved to dismiss pursuant to
CrRLJ 3.3(h). The district court set a motion hearing for November 9, and,
ultimately, found that no violation of CrRLJ 3.3 or Nov’s constitutional right to a
speedy trial had occurred. Here, Nov only asserted a right to the remedy of
dismissal pursuant to CrRLJ 3.3. He made no effort, before seeking dismissal, to
assert his constitutional right to a speedy trial.
Moving to dismiss a charge on speedy trial grounds, alone, “does not

establish that [the defendant] appropriately asserted [his] rights.” United States

v. Loud Hawk, 474 U.S. 302, 314, 106 S. Ct. 648, 88 L. Ed. 2d 640 (1986).

Analogously to Barker, wherein the court ruled that the record indicated that the
defendant “did not want a speedy trial[,]” Barker, 407 U.S. at 536, the record in
this case indicates that Nov did not want to go to trial at all. Accordingly, this
factor weighs in favor of the State.

The fourth Barker factor, prejudice to the defendant, is generally analyzed

by assessing any effects on the interests protected by the right to a speedy trial:
(1) prevention of a harsh pretrial detention, (2) minimization of the defendant’s

anxiety or worry, and (3) limitation or impairment of the defense. Iniguez, 167

18 An appropriate assertion of the constitutional right to a speedy trial encompasses more
than a desire for dismissal on speedy trial grounds. Defendants can, and have: orally demanded
a speedy trial the day they were arrested, demanded a speedy trial multiple times while in
custody, written pro se motions for a speedy trial, objected to a motion to obtain DNA samples
under speedy trial grounds, and objected to the State’s motion for continuance on speedy trial
grounds. See e.dq., Amos v. Thornton, 646 F.3d 199 (5th Cir. 2011); Smith v. Commonwealth of
Kentucky, 361 S.W.3d 908 (Ky. 2012). The aforementioned methods of asserting the
constitutional right to a speedy trial are all missing in the present case. Rather, Nov only asserted
a right to the remedy of dismissal, not a right to a speedy trial.
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Wn.2d at 295. “In general, a defendant must show actual prejudice to establish a
speedy trial right violation.” Ross, 8 Wn. App. 2d at 956 (citing Ollivier, 178
Wn.2d at 840). Impairment of the defense is considered the most serious form of
prejudice and is presumed to intensify over time. Iniguez, 167 Wn.2d at 295.
Although particularized showings of prejudice are not necessary when a delay is
of a sufficient length that it causes a presumption of prejudice to arise, see
Ollivier, 178 Wn.2d at 840, this presumption may be rebutted by the State
establishing that the delay left the defense unimpaired. See Doggett, 505 U.S. at
658 n.4.

The State concedes that the length of the delay was sufficient to establish
a presumption of prejudice. However, the State contends that the presumption of
prejudice is overcome by the fact that the witnesses at trial were primarily the
State’s withesses. Thus, any fading of eyewitnesses’ memory of the incident
giving rise to this charge would serve to impair the State’s case and not Nov’s.

Likewise, the success of Nov’s motion to suppress evidence shows that
his defense was unimpaired by the delay. Prior to trial, Nov moved to suppress
evidence of the October 2012 breath test result. The motion was granted by the
district court and the trial proceeded without the test result in evidence. A breath
test result showing a breath alcohol content above the legal limit is often a critical

component of the State’s case against a DUI defendant. See State v. Sandholm,

184 Wn.2d 726, 730, 736, 364 P.3d 87 (2015); see also RCW 46.61.502(1)(a),

RCW 46.61.506. Here, counsel for Nov successfully eliminated a significant
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hurdle in his case, indicating that counsel was left unimpaired in defending Nov.°
Accordingly, the presumption of prejudice created by the long delay before trial is
rebutted. Thus, the last Barker factor weighs in favor of the State. See Barker,
407 U.S. at 530.

Upon considering all four Barker factors, we conclude that a violation of
Nov’s constitutional right to a speedy trial did not occur. See Barker, 407 U.S. at
530. The delay of over four years between the date the charges were filed and
the date Nov was brought to trial was primarily the result of Nov’'s unexcused
absences. Additionally, Nov never actually sought a speedy trial, demanding
instead only the remedy of dismissal after the delay had already elapsed.
Importantly, the record indicates that the defense remained unimpaired by the
delay, rebutting any presumption of prejudice to Nov. Accordingly, Nov’s right to
a speedy trial under article 1, section 22 of the Washington Constitution and the
Sixth Amendment of the United States Constitution was not violated.

We reverse the superior court order and reinstate Nov’s district court

RN/
)

conviction.

19 Gaining exclusion of a breath test result may help a DUI defendant in two ways. First, it
may help gain acquittal. Second, if convicted, the defendant avoids the harsher mandatory
penalties attached to a conviction wherein the blood alcohol or breath alcohol content is proved to
be greater than 0.15 (referencing 0.15 grams of alcohol per two hundred ten liters of breath
pursuant to RCW 46.61.506 and RCW 46.61.5055).
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WE CONCUR:

Andaca, 74.(1.[?. 74/m~n , 6%
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